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will be no attempt to remain inside EU?. ??Brexit means Brexit, and we?re going 
to make a success of it.??
? 4??Independent 2 Oct. 2016 ?Brexit: Article 50 will be triggered by end of March 
2017, Theresa May says.?
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??54??????????????????? EU?????????
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??EU?????????????no notification, no negotiation?????
?????????????9? ???????????????????
???????????????????
1?????
（ 1 ）　EU 条約50条以外の脱退手続
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????????54???EU????EU??50???????????
?????????????????????????????????
??????????????EU??50????????????????
??????
? 8???????EU????????? Brexit??????????????EU
??????????????????2016??103?122??
? 9??? No notification, no negotiation?: EU officials banned from Brexit talks with 
Britain? Reuters, 28 June 2016?.
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?????????? EU?????? EU????????????
EU??50????????????????????????????
???EU????????????????????????????
??????EU?????????????????????????
?????11? ???EU??50????????????????46?
?????????????59??????????60???????????
?????????????????????????????? EU?
???????????EU?????? EU????????????
????????????????12?
?10??E.g., ?????????????EU?????? David Edward???
Derrick Wyatt??????? EU??????????2016? 3???http://
www.parliament.uk/documents/lords?committees/eu?select/withdrawing?
20from?20the?20EU/evidence?volume?wthidrawing?from?eu.pdf??See also, 
UK Foreign and Commonwealth Office, The process for withdrawing from the 
European Union, Cm 9216 ?2016? pp. 7 and 13; House of Lords European Union 
Committee, The process of withdrawing from the European Union ?2016?, para. 14; 
House of Lords Select Committee on the Constitution, The Invoking of Article 50 
?2016?, para. 9.
?11??Case 26/62, Van Gend en Loos ?1963? ECR 1; Cases C?402/05P and C?425/ 
05P, Kadi ?2008? ECR I?6351.
?12???????????????????The European Convention, CONV 648/ 
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（ 2 ）　イギリス憲法上の要件
?????????????????????????????????
???????EU????????????????????????
?????????????????????????????????
??????????????????????????? 3???
????????????????????????????????
?????????????????????????????????
?????????????????????????????????
?????????????constitutional convention????????????
?????????????????????????13? ??????
03 ?2 April 2003?, pp. 8?9????????? 8?107?109?????
?13??See e.g., Colin Turpin and Adam Tomkins, British Government and the Constitution, 
????? EU???Brexit????????????????????7
?????????????????????????????????
??????????????????????????EU?????
??2010??????????????
（a）　古典的「国会主権の原則」
?????????????????????????????????
???????????????????14? 20????????????
???????????19????????????A.V. Dicey????
?????????????????????????????????
?????????????????????????????????
???????????????????15? ????????????
?????????????????????????????????
?????????????????????????????????
?????????????????????????????????
????16? ???????????????????????????
?????????????????????????????????
????????17?
????????????????????????????dualism??
7th ed. ?Cambridge U.P., 2011? Chapter 3.
?14????????????????????Jeffrey Goldsworthy, The Sovereignty 
of Parliament: History and Philosophy ?Oxford U.P., 1999?. 20????????
???????????????????????????????????
????????81? 3? 4? 1 ?44?? 5? 6?38?78?? 7? 8? 1 ?36?
?1968?????????????????????1978?149?260?????
?15??A.V. Dicey, An Introduction to the Study of the Law of the Constitution 
?Macmillan, 1st ed. 1885; 8th ed. 1915? pp. 3?4.  ??????????????
??????????????1983????????????? 8??
?16??Vauxhall Estates Ltd. v. Liverpool Cooperation ?1932? 1 KB 733; Ellen Street 
Estates Ltd. v. Minister of Health ?1934? 1 KB 590.
?17??R. v. Jordan ?1967? Crim. L Rev. 483; Pickin v. British Railways Board ?1974? 
AC 765. ???????????????????????????????
?????????????????
8?????? 50? 3?
????????????????????????????????
?????????????????????????????????
????????????????18? ???? EU???? EC?????
?????????1960????????????????direct effect?
?????primacy/supremacy????????????????????
??????? EU???????????????? EU????????
?????????????????????????????????
???????????????????????????? EU????
?????????????????????????????????
???????????????????????????????? EU
??????????19? ????????? EU???? EC??????
???1972???EC????European Communities Act 1972??????
EU???????????????????????????????
????EU?????????????????????? 2? 1???
??????? EU????????????????????????
?????????????????????????????????
???????? 2? 4??20?
（b）　EU 法との関係での修正：「究極の国会主権の原則」
?????????????????????????????????
?????????????????????????????????
?18??E.g., R. v. Keyn ?1876? 2 Ex D 63; Inland Revenue Commissioners v. Collco 
Dealings Ltd. ?1962? AC 1. See also, European Union Act 2011, s. 18, and the 
Explanatory Note to the Act, paras. 118?119.
?19??Case 26/62 Van Gend en Loos ?1963? ECR 1; Case 6/64, Costa v. ENEL 
?1964? ECR 585. ???????????EU??????? 2???????
???2010?pp. 3?23????
?20??1973??????? EC?????EC/EU??????????????
??????1990???????????????????? EC????
?? 6??1990????2010?????????????EU????????
?????? 6??
????? EU???Brexit????????????????????9
?????????????????????????????????
????????????????????????????????
??????ground rule/Grundnorm???H.L.A.?????????????
?rule of recognition???????????1972? EC??????????
?????????????????????????????????
?????????????????1972? EC???????????
???????????????????????????????21?
????????????????????????????? EU??
??????????????????????1972? EC??????
?????????????????????????? EU?????
?????? EU????????????? EU??????????
????????? EU????????? EU???????????
?????????????????????????????????
??? EU??????????1972? EC??????? EU?????
?????????????????????????????????
?????????????????????????????????
EU??????????EU????????????????? EU??
??? EU??????????????? EU????????EU?
? 4? 3??????291? 1????????????????????
?????????????????????????????????
?????258?260???????? EU??????????????
?1972? EC????????????????????????????
?? EU????????????????????????
???????1990?????? EU?????????????????
??????????????????????????????????
?21??See e.g, H.W.R. Wade, Constitutional Fundamentals ?Stevens & Sons, 1st ed. 
1980; revised ed. 1989?. ????????????????????????
?????????????? EC?????? 6?? 1????
10?????? 50? 3?
??????????????????????????????????
?????????????????260??????1990????????
???????????EU?????????????????????
?????????? EU??????????????????????
??????????????????????????????????
???????Brasserie du Pêcheur??????????22? ????
1990????? EU???????????? EU???????????
??????????????????????????????????
??????EU???????????EU?????????????
????????????????
??????????1980???????? EU???????????
???????????????????????Factortame?????
??????????????????????????????????
?????????1991??????1972? EC????????????
?????????????????????????????????
???????????1972? EC???? EU???????????
?????????????????????????????????
???????????????? EU???????????????
?????23?
????????????????????EU???????????
?????????????????????1972? EC???????
?????????????????????1972? EC???????
????????????????????????? EU???????
???????????????????????????????? EU
????????????????ultimate sovereignty of parliament????
?22??Cases C?46/93 and C?48/93, Brasserie du Pêcheur and Factortame ?1996? 
ECR I?1029, ECLI:EU:C:1996:79.
?23??R v. Secretary of State for Transport, ex p. Factortame Ltd. ?1991? 1 AC 603 at 
658?659.
????? EU???Brexit????????????????????11
?????24? ???25? ?????26? ????????????????
（c）　2011年 EU 監視法─イギリスと EU の法的関係と国民投票
??????????2011?? EU????European Union Act 2011???
?????27? ????????????????
?2011??????????????????EU??1990????2000?
??????????????????????????????????
??????2000??????????????????????? EU?
?????????????????????2009???????????
????????????UK????UKIP??????EU??????
?????????2010???????????????????????
??????????????????????????????????
???????????????????? UKIP? EU????????
??????????????????????????????????
???EU?????????????????????? EU?????
?24??Thoburn v. Sunderland City Council ?2002? EWHC 195 ?Admin?, ?2003? QB 
151, ?2002? 4 All ER 156 ?QBD?, ?2002? 1 CMLR 50. See also, Blackburn v. 
Attoney?General ?1971? 2 All ER 1380 ?CA?; Jackson v Her Majesty?s Attorney 
General ?2005? UKHL 56, ?2006? 1 AC 262, ?2005? 4 All ER 1253.
?25??E.g., Paul Craig, ?Sovereignty of the United Kingdom: Parliament after 
Factortame? 1991? 11 Y.E.L. 221?255; T.R.S. Allan, ?Parliamentary Sovereignty: 
Law, Pol i t ics and Revolut ion? 1997? 113 L.Q.R. 443?452; Ian Loveland, 
?Parliamentary Sovereignty and the European Community: the Unfinished 
Revolution?? 1996? 49 Parl. Aff. 517?535; Paul Craig, ?The ECJ, National Courts 
and the Supremacy of Community Law? in Ingolf Pernice and Roberto Miccu 
?eds.?, The European Constitution in the Making ?Nomos, 2003? 35?51; Mark 
Elliott, ?Parliamentary Sovereignty and the New Constitutional Order: Legislative 
Freedom, Political Reality and Convention? 2002? 22 L.S. 340?375, ditto, ?The 
Sovereignty of Parliament, the Hunting Ban, and the Parliamentary Acts? 2006? 
65 Cambridge L.J. 1?4.
?26??E.g., House of Commons Debate ?on EU Constitution? 24 Mar 2004. Hansard: 
H.C. vol. 419, col. 318WH.
?27??2011? EU??????????? Paul Craig, ?The European Union Act 
2011: Locks, Limits and Legality? 2011? 48 CMLRev. 1915?1944.
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???????????????????????????????????
???????? 4? 1????????????????????????
????????? 4? 2???????????? EU48? 6??????
???????????????????????????????????
???????????????????????????????????
????????????? 4? 4???
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??
??? ?k??? 1????????????????????????????
??????????????????
??? ?l?EU31? 2????????????????????????????
??????????????????????????????????
?????????
??? ?m????????????????????????????????
??????????????????????????????????
??????????
????? EU???Brexit????????????????????13
??????????????????????????????????
?????????????????????????? 6???????
?????????????????????????????????
????????????? 7?10???
??????18????????sovereignty clause?????????????
????????? EU???????1972? EC??? 2? 1??????
?????????????????????????1972???????
?????????????????????????????????
?????UK???????????????????????????
???????? EU???????????????????????
?????????????????
??????????????????2011??????????????
?????????EU???????????????????????
????????????EU???????????????????
?referendum lock????????????????????????29? ?
???????????? UKIP??? EU??????????????
?????2013? 1?23????????????????2015?????
????? EU???????????????????????????
????30?
?2011? EU?????????????????????? 2? 4??
?? 6??????????????? EU????????????
??????????????????????????????????
????????????????????????????????
?29??Eg., ?Minister for Europe welcomes entry into force of the EU Act? https://
www.gov.uk/government/news/minister?for?europe?welcomes?entry?into?
force?of?the?eu?act?
?30??David Cameron, ?EU speech at Bloomberg? https://www.gov.uk/government/
speeches/eu?speech?at?bloomberg?
14?????? 50? 3?
??????????EU?????? EU?????????????
?????????????????2011? EU???? EU?????
??????????EU?????????????????????
?????????????????????????????? EU?
?? EU??????????????EU?????????????
??????? EU??50??EU???????48? 2???2011? EU??
????????????????????? EU??? EU?????
?????????????????????????????????
??????????????????????????????????
?????????????????????????????????
????????31?
（d）　国民投票に関する憲法習律（constitutional convention）の存否
?????????????????????????????????
??????????????????????????????????
??????????????32? ??????????????????
?????????????????????????????????
????????????33? ??2011? EU?????EU??? EU?
?????????????????????????????????
?????????????????????????????????
?31????????????????????????????????EU??
? EU????????????????????????????????
??2011???????????????????????????????
???2011? EU????1972? EC???????????????????
???2011? EU??????????? EU??????????????
???????????????????????????????????
???????????????????????????????
?32??Ivor Jennings, The Law and the Constitution, 5th ed. ?University of London Press, 
1959? pp. 134?135.
?33??See further, Colin R. Munro, Studies in Constitutional Law, 2nd ed. ?Butterworths, 
1999? Chapter 3.
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?????????????????????????2016? EU???
????????????????????????2010???????
?????????????34? ????????????????????
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???????????20?????????????????????
??????1975?? EC?????????????????????
???????1997????????????????????????
???????????????????????????????????
???????????????????????????????????
??2000?????????????????????Political Parties, 
Elections and Referendums Act ?PPERA? 2000????? PPERA???????
?????????????????????????????????
????????? PPERA?????????????????2004?
?????????????????????????????????
????????????????????????????
????????????????2011???????????????
? Alternative vote?????????????????????????
????????????35? ??????2016? EU????????
?????????????????????1990??????????
?????????????????????????????????
?????????????????87?89??????????????
????????????????????????36? ???????
?34??House of Lords Select Committee on the Constitution, Referendums in the 
United Kingdom ?2010?.
?35??Id. paras. 1?9 and Box 1.
?36????????????????????????????????????
???????????????????????????????????
??????????????????????????????????
???????????????????????????????????
???????????? 8??1915??????????????????
16?????? 50? 3?
????????37? ???????????????????????
????????????????????????????????
?????????????????????????????????
???????????????????????????????????
???????????????????????????????????
???????????????????????????????????
???????????????????????????????????
?????????????????????people?s veto???????A.V. 
Dicey, Introduction to the Study of the Law of the Constitution, 8th ed. ?1915? 
?Liberty Classis reprint, 1982? at cviii?cix?????????????????
???????????????????????????????????
??Id. at cxiii?cxiv????????????????????????
?????????????????????????????2011? EU???
? EU????????? EU?????????????????????
???????????????????????????????????
?????????????????????????????????EU
???????????????????????????? EU??48? 4
?? 6?????????????????2011?????????????
???????????????????????????????????
?????????????????2011????????????????
???????????????????????????????????
???????????????????????????????????
???????????????????????????????????
???????????????????????????????????
???????????????????????????????????
????????????????????See also, Peter Leyland, 
?Referendums, Popular Sovereignty, and the Territorial Constitution? in Richard 
Rawlings et al ?eds.?, Sovereignty and the Law ?Oxford U.P., 2013? pp. 145?164.
?37????????????????????????????????????
???????????????????????????????????
???????????????????????????????????
???????????????????????????????????
???????????????????????????????????
???????????????????????????????????
???????????????????????????????????
???????????????????????????a????????
????????b?????????????????????c?????
??????????????d??????????????????e??
????? EU???Brexit????????????????????17
?????????
4 4 4 4 4 4
?Referendums may become a part of the UK?s political and 
constitutional practice.?????????????????????????
?????????????????????????????????
?????????????62????????????????????
?????????????fundamental constitutional issue????????
????????????????????64?65???
?????????????????????????????????
?????????????????????????????????
??????????????????????94???
???????
?EU??
? UK??????????????????nation??????????
????
??????????????
????????????
?????????
?UK????????
?????????????????????????????????
?????????????????????????????????
?????????????????????? EU?????????
????
?????????????????????????????????
?????????????????????????????????
????????????????????????f???????????
????????g??????????????????????????h?
??????????????????????????????i?????
???????j???????????????????????????
????????14?58??
18?????? 50? 3?
??????????????????????????????Hazell?
?????????????????????????????????
?????????????????????????????????
?????????????????????????????????
?????????????????????????????????
?????????????????????????????????
?????????????????????????????????
???????????????????????87???????????
??Bogdanor???????????88????????????????
????????????????Layland??????????????
?????????????????????????????????
?????????????????????????????????
??????38?
????1975?? EC????????????????????????
??39? ??????????????????????????? EU
???? EC???????????????????????????
?????????????????????????????????
?38??Peter Leyland, ?Referendums, Popular Sovereignty, and the Territorial 
Constitution? in Richard Rawlings et al ?eds.?, Sovereignty and the Law ?Oxford 
U.P., 2013? pp. 145?164, at 159.
?39???????1960????? EC????????????????????
???????????????????????1970????????? 3
???????????1973?????????????? EC??????
????????????????? EC?????????1974?????
??????? EC???????????????????1975?????
?????????????????????????????????Do 
you think that the United Kingdom should stay in the European Community ?the 
Common Market?????????????????????67.2??????
???????????????David Butler and Uwe Kitzinger, The 1975 
Referendum ?Macmillan, 2nd ed. 1996?; R.E.M. Irving, ?The United Kingdom 
Referendum, June 1975? 1975? 1 E. L. Rev. 3?12.
????? EU???Brexit????????????????????19
????????????????????????????????
??1975?????????????????????????????
?????40? ???? EU????????????????????
??????????????????????????????1975?
?????????EU??????????????????????
????????
??????? EU??? EU???????????????????
?????????????????????????????????
????????????????????????????????
??EU????????????????????????????
2011? EU??????????????????????? EU???
EU???????????????????????????????
????????????????????? EU??????????
??????
（e）　2015年 EU 国民投票法
??? Brexit ??????2015? EU ??????European Union 
Referendum Act 2015?????????????????????????
?????????????????????????????2000??
PPERA??????????? 2??????????????????
??? EU?????????remain?????EU????leave???
????????????????EU?????????????EU?
?????????????????????????????????
???? 1??????????????????????????
?????????????????????????????????
?????????????????????????????????
?40??Bradley, A.W. 1989 ?The Sovereignty of Parliament in Perpetuity?? in Jowell 
and Oliver ?eds.?, The Changing Constitution, 2nd ed. ?Clarendon Press? pp. 25?
52.
20?????? 50? 3?
??????????????????????2011?????????
?Parliamentary Voting System and Constituencies Act 2011?????????
???????????????? alternative vote??????????
??????????????? 1? 7????????????????
?????????????????????????????????
?????? 8???????????????????????????
9????????????????????????????????
?????????????????????????
?????????????????????????????????
?????????????????????????????????
????UK????????????????????Northern Ireland 
Act 1998??????????????????????????????
?????????????????????????????????
?????????????????????????????????
?????????????????????????????????
????????????? 1? 2??????????????????
????????????????????????????????
???????????????????????
?2015? EU???????????????????????????
?????????????????????????????????
?????????????????????????????????
?????? EU?????????????????????????
?????????????????????????????????
???????????????国会と国民との関係では，EU 国民投票
時のイギリス憲法では，EU 脱退に関して「究極の国会主権の原則」が生
きており，EU 脱退の決定主体は国会であって，国民ではないという結論
にいたる?
????? EU???Brexit????????????????????21
（f）　政府一存で脱退の意思決定ができるか
????????????????????????????????
?????????????????????????????????
???????????? EU??????????????? EU??
?????????????????????????????????
?????????????????????????????????
?????????????????????????????????
??????
（g）　分権議会の事前同意は憲法上の要件か
?????????????????????????? EU?????
?????????????????????????????????
????????????????????????
????????????????????????????1998???
?????????????????????????????????
?????41? ???????????????????????????
?????????????????????????????????
?????????????????????????????????
???Sewel convention???????????????????????
????????????????2016?????1998?????????
??28? 8??42?
??????????????????????? EU????????
??????????????????????????????????
?41????????????????????????1998??????????
???????????????????????????????????
???2006?????Government of Wales Act 2006???????????
See further, Brice Dickson, ?Devolution? in Jeffrey Jowell et al ?eds.?, The 
Changing Constitution, 8th ed. ?Oxford U.P., 2015? pp. 249?278.
?42??Scotland Act 1998, s. 28 ?8? But it is recognised that the Parliament of the 
United Kingdom will not normally legislate with regard to devolved matters 
without the consent of the Scottish Parliament.?
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EU???????????????43? ????? EU????????
??????????? EU????????????????????
? Sewel convention???????????????????????
?????????????????? EU?????????????
????????????????????????????? Sewel 
convention????????????????????EU??????
????? EU??????????????????????????
?????????????????????????????????
??????????????????????????Sewel convention
?????????????????????Sewel convention????
????EU??????????????????????????
EU?????????????????????????
（h）　国会での決定手続
????????????? EU??????????????????
?????????????????????????????????
??????????????????????2016? 9???50???
??????44? ??????????????????????????
??????????????????????????????45???
（ 3 ）　司法審査権の有無と範囲
????EU???????????????????????????
?????????????????????????????????
?????????????????????????????????
?????????????????????????????1689??
?43??Scotland Act 1998, s. 29 ?2? d?; Northern Ireland Act 1998, s. 6 ?2? d?; 
Government of Wales Act 2006, s. 108 ?6? c?.
?44??House of Lords Select Committee on the Constitution, The invoking of Article 
50 ?2016?.
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?????????????????????????????????
?????????????????????????????????
?????????1689?????????????????????
?????????????????????????????????
??????????????????????????????? 9??
?????????????????????????????????
????????????? Parliamentary privilege?45? ?????????
?????????????????????????????????
????????????????????????????????46?
?????????????????????????????????
?????????????????????????????????
??????47?
??????????????20??????????????????
??? 2?????????????????????????????
???1998????????????????????????????
?????????????????????????????????
?45??E.g., Bradlaugh v Gossett ?1883?4? 12 QBD 271; Pepper v. Hart ?1993? AC 593 
at 638 ?per Lord Browne?Wilkinson????????? 9?????????
???????.  Cf. R v. Chaytor and others ?2010? UKSC 52 ?????????
???????????????????????????????????
??????????????. See further, Joint Committee on Parliamentary 
Privilege, Parliamentary Privilege ?2013?.
?46??Duport Steels Ltd. v. Sirs ?1980 1 WLR 142 ?HL? at 157 ?per Lord Diplock?. 
See also, id at 169 ?per Lord Scarman?; X Ltd. v. Morgan?Grampian Ltd. ?1991? 1 
AC 1 at 48 ??In our society the rule of law rests upon twin foundations: the 
sovereignty of the Queen in Parliament in making the law and the sovereignty of 
the Queen?s courts in interpreting and applying law.? per Lord Bridge?.
?47??E.g., Pickin v. British Railways Board ?1974? AC 765 ???????????
????; Chandler v. Director of Public Prosecutions ?1964? AC 763 ?????
?????????????????????; R ?Wheeler? v. Office of the 
Prime Minister ?2008? EWHC 1409 ?Admin? ??????????????
????????????.
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?????????????????????????????????
??1998???? 4?????? EU?????????????????
?????????????????????????????????
??????????????????
?????EU?????????? EU?????EU???????
?????????????????????????????????
????????????????????????????????
Factortame????????????1972? EC????????????
???EU????????????? EU????????????????
???????????????????????????????????
??????????????? EU????????????????
????????????48? ???????? EU?????????
????????????49? ???????????????????
?????????????????????????????? EU?
??????????EU?????????????????????
???????????
??? EU????????????????????????????
????EU???????????EU??50???????????
EU??????????????????????????????
?????????????????????????????????
?????????????????????????????????
?????????
?????????????????????????????????
?????????????????????????????????
?48??E.g., R v. Secretary of State for Transport, ex p. Factortame Ltd. ?1991? 1 AC 
603.
?49??E.g., R v. Secretary of State for Employment, ex p. Equal Opportunities 
Commission ?1995? 1 AC 1.
????? EU???Brexit????????????????????25
?????????????????????????????????
?????????????????????????????????
?????????????????????????????????
?????????????????????????????????
??????????????????????????
???????????????Hunting Act 2004?????2005年のジャ
クソン（Jackson）事件????????????Steyn????????
?????????????????????????????????
?????????????????????? EU?????????
?????????????????????????????????
?????????????????????????????????
?????????????????????????????????
?????????????????????????????????
?????????????????????????????????
????????????????????????????????50?
????????Hope??????????????51?
???????????????????????????2011年のアク
サ（AXA）事件??????????????????????????
?????????????????????????????????
?????????????????????????????????
?????????????????????????????????
?????????????????????????????????
?????????????????????????????????
?????????????????????????????52? ??
?50??Jackson v Her Majesty?s Attorney General ?2005? UKHL 56, para. 102 ?per 
Lord Steyn?.
?51??Id. paras. 104?107 ?per Lord Hope?. Cf. ?????????????????
???????????????????????????????????
???? Id. paras. 162?163 ?per Baroness Hale??
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?????????????????????????????????
?????????????????????????????????
???????????????????????????53?
?????????????????????????????????
???????EU?????????????????????EU?
????? EU??????????????????????????
?????????????????????????????????
????????????????????????2008年のウィーラ
ー（Wheeler）事件?54? ???????????????????????
???????????????????????
?????????? EU???????????????????2004
?????????????????????????????????
?????????????????????????????????
????????having equivalent effect????????????????
???????????????????legitimate expectation?????
?????????????????????????????????
?????????????????????????????????
?????????????????????????????????
?????????????????????????????????
?????????????????????????????????
??????????????55? ?????????????????
?????????????????????????????????
?????????????????????????????????
????????????????????????????????
?52??AXA General Insurance Limited v. The Lord Advocate ?2011? UKSC 46, para. 
49 ?per Lord Hope?.
?53??Id. para. 50 ?per Lord Hope?.
?54??R ?Wheeler? v. Office of the Prime Minister ?2008? EWHC 1409 ?Admin?.
?55??Id. paras. 32?40.
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????????????????????????????????
?????????????????????????????????
???????????????????????????????56?
?????????????????????????????????
?????????????????????????????????
?????????????????????????????????
?????????????????????????????????
?????????? EU?????????????????????
?????????????????????????????????
?????????????????????????????????
??????????????????
?以上から，次のように結論できよう。国会における EU 脱退の決定過程
や決定行為については，イギリスの裁判所は司法審査権を原則として行使
しない。ただし，EU 脱退をめぐる政府または国会の行為が欧州人権条約
上の人権・基本権の侵害となる場合は，1998年人権法にもとづきイギリス
の裁判所は同法の許容する範囲での司法審査権を行使できる。このほか極
端に例外的に EU 脱退決定をめぐる政府または国会の行為が法の支配の根
本をなす裁判権を否定するような場合は，かかる行為を国会（いわんや政
府）といえどもなしえないとする新たなコモン・ロー憲法が展開する余地
もなくもないが，そのような極端な例外的な状況が EU 脱退決定に関して
起きることは考え難い。他方，EU 脱退を政府が国会の何らかの行為によ
る承認を得ず一存で決定し EU に通知するときは，政府による国王大権
（条約交渉締結権）の濫用の有無をめぐる行政訴訟において司法審査が行わ
れる可能性がある。
?56??Id. paras. 46?51.
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（ 1 ）　学説の対立
???????????????????????????EU????
?????????????????????????????????
?????????????????????????????????
?????????????????????????????????
?????????57? EU?????????????????????
?????????????????????????????????
????????????????????????????
（a）　国会決定説
??????????Nick Barber??????? EU?????????
??????????????????????????????????
EU??50???????????????? 2???????????
????????????????????????????
?EU??50????????????????????????????
???? 2????????????????????????????
??????? 2??? EU??????????????? 3?????
?1972? EC??????????? EU??????????????
?????????????????EU??????????????
1972? EC???????nutatory???????????? EU????
????????????????????? EU??????????
?????2002??????????????????????????
?????????????????????????????????
??????????????????????
?57??HL Deb, 18 July 2016, col. 430, col. 432. See also, EU referendum outcome: PM 
statement, 24 June 2016.
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????17????????????????????????????
?????????????????????????????????
?????????????1610??????????????????58?
1995???????????????????????????????
??59???????????????????????????????
??????????????
???????????????????EU?????????????
?????????????????????????????????
??????????????????
??????????????????????2016? 7???????
????????????????????????? EU??????
????????EU???????????????????????
?????????????????????????????????60?
（b）　国王大権説
??????????????Mark Elliott??????????????
?????????????????????????????????
?????61? ???????????????EU??????????
?58??Case of Proclamations ?1610? EWHC KB J 22, ?1611? 12 Co Rep 74, 77 ER 
1352.
?59??R v Secretary of State for the Home Department, ex p. Fire Brigades Union 
?1995? 2 AC 513.
?60??Dos Santos?? ?http://www.theguardian.com/politics/2016/jul/08/legal?
a t tempt?prevent?brex i t?pre l iminary?hear ing?ar t i c le?50?campa ign_
id=A100&campaign_type=Email???????????????Mishcon de 
Reya????????????http://www.mishcon.com/news/firm_news/
article_50_process_on_brexit_faces_legal_challenge_to_ensure_parliamentary_
involvement_07_2016
?61??Mark Elliott, ?Brexit: On why, as a matter of law, triggering Article 50 does not 
require Parliament to legislate? 30 June 2016? https://publiclawforeveryone.
com/2016/06/30/brexit?on?why?as?a?matter?of?law?triggering?article?50?
does?not?require?parliament?to?legislate/?
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?????????????????????????????????
?????????????????????????????????
?????????????1610???????1920??????????
??62? 1995?????????????????????????????
?????????????????????????????EU??
???? EU??50????????????????????????
??EU??50??????????????????????????
?????????????????????????????????
??1972? EC?????????????????????????
???????????????????? EU??50??????1972
? EC???????????????????????????????
???????????????????????????1972? EC??
??????????????????????EU?????????
???????? UK???????????????????????
EU???????????????????????????????
EU?????????? EU???????????????1972? EC
?????????????????EU???????????????
????? EU??????????????????2002??????
?????????????? EU?????????????????
?????????????EU??????????????????
?????????????????????????????????
?????????????????????????????????
??????????????? EU????????????????
??????????? EU????????????????????
??????????1972? EC??????????????????
?????????????????????????????????
?62??Attorney?General v De Keyser?s Royal Hotel Limited ?1920? AC 508.
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?????????????????????????????????
?????????????????????????????????
?????????????????????????????????
?????????????????????
（c）　両説への批判と私見
?????????????????????????????????
EU???????????????????????????????
???????????????EU?????????????????
????????????????????????
???????????????????????????????1972
? EC???? EU??????? EU???????????????
????????????EU???????EU??????????
???????????????????????????????1972
? EC??????????????????????????????
?????????????????????????????????
????????????render it nugatory?????????????
????????? EU??50???????????????????
?????????????????????????????????
?????????????????????????????????
???????????????????EU??50?????????
?????????????????????????????????
?????? 1? 1?????
?????EU????????? EU???????????????
?????????????????????????????????
?????????????????????????????????
?????????????????????????????????
????????????????? EU??????????????
?? EU?????????????? EU????????????
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??????? EU????????????????????????
?????????????????EU???????? EU???
EU???????????????????????????????
??????????????????????????????? EU
????? EU?????????????????????????
??EU???? EU???????????????????????
????????? EU???????????????????????
EU?????? EU????????????EU?????????
?????????????????EU??????????????
?????????????????????????????????
?????????????????????????????????
??????????? EU??????????????EU????
????????? EU??????????????????????
???EU??50?????????????????????????
???? 2????????????????????????????
?????????????????????????????????
??????? EU????????????EU?????39? 2???
?????63? ???????????????? 1??? 3??????
???????64? ?????????????????????????
?????????????1998???? 6?????????????
????????????????65? ???????????????
?????????????????????????????????
?63??Case C?650/13, Delvigne, ECLI:EU:C:2015:648, paras. 32?33 ????????
?????????????????? EU????????????EU?
????39? 2??????????????????????.
?64??Matthews v. United Kingdom, App No 24833/94, ?1999? ECHR 12, ?1999? 28 
EHRR 361, IHRL 2975 ?ECHR 1999?. See also, Case C?145/04, Spain v. United 
Kingdom ?2006? ECR I?7917; Case C?400/04, Eman and Sevinger ?2006? ECR I?
8055.
?65????????? 7??
????? EU???Brexit????????????????????33
?????????????????????????????????
?????????????????????????????????
?????????????????????????????????
???????????????
?????????????????????????????????
????EU????? 2??????????????????EU?
?????????????????????????????????
???? 2??????????????????????????????
?????????????????????????????????
?????????????????????????????????
???????????????????????????????
??????????????????????????????????
?? EU?????????? EU???????????????????
???????????????????????????????????
????????????????matter of first impression???????
??????????????????????????
?参政権は，国であれ EU であれ，民主主義に立つ政治を信奉する社会共
同体においては，多様な利害を調整して人民が共通に服する法をつくるた
めに不可欠の，ゆえに基本的な人民の権利といえ，その権利を人民の同意
なく制限いわんや喪失させることは，民主主義の実質を奪う。イギリスも
EU も民主主義を基盤とする政治社会共同体であり，イギリスでは民主代
表による国会が人民の権利に関する最終的な決定機関である。ゆえに EU
脱退手続を開始する決定については，政府の脱退通知に先立ち必ず国会の
脱退決定が必要不可欠となると言わねばならない。
?以上を（最適の論法ではないが）伝来の国内的視点にとどまるイギリス
憲法論風にあえて表現してみるなら，こうなろう。2002年欧州議会選挙法
が保障する権利は，EU 市民の固有の基本的権利であり，イギリス法が創
設できるものではなく，2002年法はその権利を国内法上確認し，実施する
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ものである。しかるに国王大権にもとづく政府一存の脱退決定と通知は，
（通知撤回がない限り）不可逆に当該基本権までをも奪う明確な法的効果を
もつ。そもそもイギリス自体が創設できない権利を国王大権の行使により
喪失せしめることは法的背理であり国王大権の不条理な行使＝濫用の疑い
が濃いが，それをおくとしても，脱退決定および通知は当該権利のイギリ
ス法上の存在を確認する2002年欧州議会選挙法の存在意義を奪い死文化
させるから，先例の示す「大権をもって制定法上の権利を奪うことは許さ
れない」との原則が妥当する。しかも当該権利は基本権であるから，政府
は1998年人権法のもとでこれを害さない義務を負い，害しうる場合は国
会の承認を要する。ゆえに政府は大権にもとづく EU 脱退通知に先立ち，
EU 市民固有の基本権の喪失に及ぶ EU 脱退について人民代表機関たる国
会の承認を必要とする。
??????????????????????????? EU????
?????????????????????????????????
?????????????????????????????????
????????
????????????????2016? 9?????????????
?????????????????????EU??????????
?????????????????????????????????
?????66?
（ 2 ）　EU 脱退通知の撤回可能性
????????????????????????????????
??????67? 1??????????????????????????
??????? 2??????????????????????????
???????????????
?66??House of Lords Select Committee on the Constitution, The invoking of Article 
50 ?2016?.
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?????????????????????????????????
???????????????????68?????????????
???????????????????????? 5?????? 1
? 1????????EU??50???????????????
?EU??????????????????????????????
??EU????????????????????????EU??50
? 5?????????????????????? EU???????
????????????????????????? 2???????
???????????????????????????? 3?????
????????????????????????67?
?????????????????????????????????
?????????????????????? 2??????????
???????????????? EU???????????????
????????????EU??50? 5??????????????
?????????????????????????????????
?????????????????????????????????
?????????????????????????????????
EU???????????????????????????????
???????? EU?????????????????????68?
?67??E.g., Steve Peers, ?Article 50 TEU: The uses and abuses of the process of 
withdrawing from the EU? http://eulawanalysis.blogspot.jp/2014/12/article?50
?teu?uses?and?abuses?of.html?
?68??E.g., Derrick Wyatt, ?Supplementary written evidence? in House of Lords 
European Union Committee, The process of withdrawing from the European Union 
?2016? http://data.parliament.uk/writtenevidence/committeeevidence.svc/
evidencedocument/european?union?committee/the?process?of?leaving?the?
eu/written/32079.html?; Wyrozumska, Anna Wyrozumska, ?Withdrawal from the 
Union? in Hermann?Josef Blanke and Stelio Mangiameli ?eds.?, The European 
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?????????????????????????????????
???? EU???????????????????????????
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??
（ 3 ）　除名
????????????????????????????????
??EU????????????????EU???????????
?????????? EU?????????????????????
???????????????????? 1? 2?b?????????
????????????????????EU????258?260????
?????????????????????????????????
??????????????????? EU????EU????EU?
? 2?????????????????????????????????
?????????????????????????????????
????????EU?? 7?????????????????????
?????????????????????????????????
??????????????EU?????????????????
??????????
?????????????????????????????????
??????????????????????????????????
?????????????????????????????????
?????????????????????????????????
?????????????????????????????????
Union after Lisbon ?Springer, 2012?, pp. 343?365, at 362.
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?????????EU??????????????????????
??????????????????????EU??????????
????????????????????????????????
??2004?????????????????????????????
?????????????69? ??????????????????
?????????????????????????
????????????????????????????????
EU???????????????????????????????
??EU???????????????????????????????
??????? EU??????????????????????????
?????????????????????????????????
??????????????? EU????????????????
????????????????????????? EU?????
??? EU????EU?? 2???????????EU???????
?????EU??????????????????????????
??????? EU???????????????????????
???????????EU????????????????????
?????????????
（ 4 ）　欧州司法裁判所の司法審査権
?????????????????????????????????
???EU????????????????????????????
????? EU??50? 1?? EU?????????????????
????????????????????? 2??? EU??????
?? EU???????EU?? 2??????????????????
?69??CONV 317/02, p.50??????????????????Badinter???
??. ??????? 8?????
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??????????????????EU?????????????
????????????????????????????????
?????????????????????????????????
???????????????????????? EU???????
????????????????????????????????70?
?????????????????????????????????
?????????????????????????????????
?????????????????????????????????
?????????????????????????????????
??????????????????????????71?
?EU??50? 1?????????????????????????
?????????????????????? EU?????????
????????????????????????????????
???
?????? EU?????????????????????????
?????????????????????????????????
?????????????????????????????????
????????????????????
?????????????????????? EU?????????
?????????????????????????????????
?????????????????????????????????
?70??Raymond J. Friel, ?Providing a Constitutional Framework for Withdrawal from 
the EU: Article 59 of the Draft European Constitution? 2004? 53 I.C.L.Q. 407?
428, at 425.
?71??Anna Wyrozumska, ?Withdrawal from the Union? in Hermann?Josef Blanke 
and Stelio Mangiameli ?eds.?, The European Union after Lisbon ?Springer, 2012?, 
pp. 343?365, at 359.
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 ?2016. 10. 2?
????????Dos Santos????60??????????????2016
?11? 3??????????????????????????????
?????????????R?Miller?v. Secretary of State for Exiting the 
European Union?2016?EWHC 2768?Admin?. ????????????
??Dos Santos/Miller???????????????
